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ABSTBACI . 5 \ 

Public opinion polls about freedCB of speech issues 
during a 30-year period (1937-70) were compared with, Sugre*^ Court 
decision's for tlie i^aoe period to determine, the effects of public 
sentiment on judicial decision making* Twr-thirds of the decisioi^s'^ 
conformed to a constitutionality model j(tl[at the Court should alvays 
uphold the -First Amendment regardless of majority public opinion)* 
Hovever^y a public opinion model (that the^ Court should alvays heed 
public opinion in its decision making) explained.^ the ""putcomes 
one-third of the time when one of two condition^ obtained: either « 
when at least 35X' to UOX of the population supported free speech for 
political extremists, or when a low level of public opinion was in 
favor of free speech* Dominance of the public opiji^ion model wa:S 
greatly apparent during tHro periods of public hostility against 
Communists and during one period of strong/ p:^ lie feeling against 
antiwar demonstrators* Further support of^the^ublic opinion mbdel 
jcomes from a graplt charting the f3^w of pu^ic opinion and Supreme 
Court decisions fox a 22-year period; the shapes cf both variables on 
the graph are sxmilar, indicating that the direction of public 
opinion and the direction of Supreme Court decisions are related* 
(Author/BL) , , 



♦ ^Reproductions supplied by EDRS ,are the best that can be made ' * 

* from -the original document* , , * * 
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A f u^ndamental proposition of democratic^ government is that it rests 
upon a foundation of public opinion. In theory, 'legislators represent the 
people as directly as possible and are guided by public opinion,^ since the 
populace is too numerous to consult directly. But how about the judicial 
branch — is there some relationship between public opinion and-court deci- 
sions?^ ' , . ■ ' ' ^ . 

The purpose of this papel: is to. examine tlje » relationship, if any, 
between pubiic. opinion poll data .?ind decisions'^f the ultimatex^gment^ 
of the judicial arm of U. S. government, 'the Supreme Court, concejming one 
type of First Amendment, issue.* The issue is freedom of expression for 
deviant j^olijiic^l groups. The paper will explore whether or not Mr. Dooley 
was correct that, "th * supreme court follows th^ illiction returns."^ 

Park, an early communication scholar and sociologist, defined thfe 
public as a* collectivity which can provide organized and consistent action 
aa an orderly Cleans of social control. The pviblic is that group .of people 

conscious of an issue 'and holding opinions on*it,-nevar achieving total 

4 ^ 2 • 

unanimity^ but usually^ bringing about a dominant consensus.. Agents of 

social control, according to Park, are 1) social unrest, shifting currents 
of opinion, 2) mass movements, which are currents of opinion with* definite 
goal^;, and 3)/ social institutions, bksed upon mores and public opinion. Law 
belongs to the thitd category in his theory as an agreed upon, rational cod- 
ification of public opinion. 



*The First "Amen(!ment to/th6 U. ^. Constitution states: "Congreas shall make 
no law resi^ecting an establishment, of religion, or prohibiting , the free 
Exercise thereof; dr abrjxiging the freedom of speech, or^of the press; or 
, the right of the people j)aaceabl3r to assemb^j^e, and to petition the* govern- 
ment for a redre'ss of ^ grievances." . , • . 



Public Ipplnion, Court Decisions, and pemocratic Tradition 



Legal scholars disagree about 



whether or ^ot tfie high court* should 



■V 



consider publio^opinion. For exampfe , Choper calls judicial review 
"undemocratic," and states,. "In the^'rtain, the effect of judicial review 



in ruling legisl^tidn ,unconstitutit)n 

- ^ 4 
of the lawmaking process." In cont 



kl is to nulU£y the finished product 
::ast^>,.:I^evj^ says Xhat judicial review 



An early public opinion schol 

vJ 



Court functions in^a particularly inipbrtant way in democracy, to make 



unpopular decisiona^ithoiit a.consei 



is a process which the people clearl/: supporf. ^ Rostow sees it as tessen- 

• ' ' . / J ' ^ ^ ' 6 * 

tial in such a large and heterogeneous society as the United^ States. 



ar, liowell,* wrote that: the .Supreme 



sUs of the majority. , Another public 



;us 
V 



opinion scholar, SchetUler, contend 



■I 



that the Supreme Court arbitrates 
conflicts between, two ot more publijc opinion groups; therefore, the views 

enforced and ^nothlar group wfll lose\ 



of one group within society will b( 

8 

iter vol-ce, at leasf^temporarily. *| Emerson, a note^d legal scholar, sees 
tension between some areas of public opinion and. the First Amendmeht. 
Therefore, in his view, mechanism^ of modern government Should foster pid>- 
\±c consensus by allowing. a foruiw for expression of conflict as part of t;he 
democratic process. - / j 



. It is.n/t the pAppse of this papet to take a position on whether or 
not the high 'cour^ should perform as a relatively autonomous body^of ^last 
report. Rather, the question here is: is there a relationship ^between 



/ 

1 



\ 



- *Schettlei; notes als;o tha^, all laws are Xiot consonant with majorit}^ pub- 
lic opinion. Some are perpetrated by;v special groypfS not representative 
of the majority, which hav^ access to^legislators. Furrtier, sdme'laws' 

0 become outdated "and out of kilter with puj)lic opinion*, and therefore may 
b& 6nf^on:ed selectively, ox;^ they may be nearly , i^possibl^ to enforce 
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public opinion ^nd court decisions? ' ^ 

Eviden ce for RelationsTiio Between Put)lic Opinion and Court Decisions 

' ' ' ' ^ V ' , 

I 

The Supreme Court is relatively independent of partisan politics and 

j^he Presidents who appoint its. members. Although there ^s a considerable 

degree of structural autonomy in the relationships between the judiciary 

~> — ) % 

and governmental institutions generally, any public institution is in 
some measure subject to'.sorfie influence of the demonstrated beliefs of the ^ 
public at large. Historic5llyy interpretation of ^ the Constitution usually 
has been in light of the current social milieu.* Further, Viiblic senti- 
pent on many issues is constantly being measured. One "would expect the 
Court to be aware *of many of these indices. S^ome political scientists 
such as Dahl, Murphy, and Peltason believe that public ojJ^nion acts as a 
brake on'^judicial deci^'ion-making even if it is felt only indirectly by 
4:he justices."''^* ^ * 

However, comparecUto the legislative and executive branches of 
government, the Supreme Court has little public visibility.. Dolbeare 
reports that public opinion is neither . .a controlling factor. . . 
(nor) a measure Ol the propriety of its .decisions. . .The Court can take 
far-reaching action. ^ .without ever making a dent in the public con- 
sciousness. Bro^ agrees that public opinio^ does not^ignif icantly 



*There is some evidence of relationship between the majority ^opinion of 
the people and court .decisions^ in the U*. S. and other countries. Besides 
Sheldon* s eviS^nce cited on the following page, there is anecdotal evidence 
that judges at several different levels' in the judicial >ystem are affected 
by community opinion /(Brown, see footnote 10, pp^. 12-14). Brovm reports 
results of several studies of other systems: the U.' S. S. R. West Geirm^ny, 
Sweden, Japan, Korea, and • China ,\^which Incorporate structural arrangements , 
(lay judges and citi'zen advisors )\ to take account of public 'opinion 
.(pp. 5-12).. ^ V ^ . , 



alter in9St decision^ of botih trial and higher courts, butjie concludes 
that, /'under certain con^ions, . . .it Is highly probable that tha 
opinions^ of certain publics do act ^as^signif icant input, J:o courts." 

Brown suggests that among these conditions are high public anxiety 
and great amoupt of media attention, citing Mannheim's arguments in. par- \ 
ticular. • * , . 

Sheldon found support for the hypothesis that "in constitutional' 
systems, the court 6i last resort will rule consistently with publi 



opinion in crucial areas such a^ -threats from subversive organizations." 

I 

He reviewed Supreme Court decisions between 1950 ^nd 1961 and compared them 

with one 1954 Stouffer study question on the jailing of Communists (he 

' ^ * ' 15 

looked at high courts and public opinion in ^ree other countries also). 

Sheldon concluded that shifts in coitservativeness and liberalness of 

Court opinion during this period meshed with wav^s of putilic;4:Qlerance and 

intolerance of Communists. He also surmised that Court opinions in other 

volatile areas such as school desegregation and states' rights caused the 

public to focds with more hostility on" the Comtnunist case decisions. 

Sheldon, pointed to evidence by-tw9 justices that the high court felt 

r 

intense public pressure during this period. In his dissent :^n the 1951 
Dennis case, Just^e Hugo Black wrote: . 

- . . .there is hope, however, that in calmer times, when present 
pressures, passions *and fears subside, this or some later C<mrt 
will restere the First Amendme'nt liberties tp the high preferi^ed 
place where they belong in a free society. 

Ten years later. Justice , William 0. Douglas commented fileakly: 

'The m^t indifferent arguments,' Msmarck s^<i, 'are .good when 
' bne has a majority of Bayonets.' Th^at is tT:ue when one has the . 

votes. What we lost by -majority vote tqday may be reclaimed at 



5'' 



.a future tfme when the fear of advocacy, dissent, and non- 



confornilty no longer cast a shadow over us 



18 



• The period -fflat^ Sheldon examined was , one of great public anxiety * . 
and attention *to the Communist issue and one of much media publicity about 
the issue. A model predicted^ by knowledge o% group psychplogy processes, 
conceptualizing a court as a task group is: bhe higher the tension, the 
greater the uncertainty — anfl the mor^J. likely the group is to seek the 
dominant outside referent, and the more likely that ip to be public 



opinion 



19 



The hypothesis of this, paper is. suggested indirectly by Brown's 
' ' ' / . ^ \ . ^ / ' ' - ^ 

and Mannheim's evidence and the group psychology model, ^^adrlt i^ a more 

extfensivfe test of Sheldon's hypothesis. The hypothesis is: 

)ecisions of the Supreme Court^ on freedom of expression -for • . 

deviant political groups are related Jto public opinion on this ifesue * 
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If . METHOD . -. ' 

V 

* * I ' * 

Public opinion polls involving freedom of speech- issues for, a 

-34-Vear p«iod, 1937-7b, were located in Public Opinion Quarterly , 

^ » . 20- 

which reprinted .results of polls conducted by "eight organizations*. 
These issues were principally right? of Communists and Fascist^ ^ 
speeches which Contain "dangerous ideas," criticism of government, 
and dissent against the Vietnam War. ^ 

Seventy^Jth^ee Supreme *Court cases were selected, which casei^ 
involved the right of members of deviant political groups to express 

thlms-elVes or the right of freeddm^f association and other related 

\ " ■ ' ' 

First 'Amendment activities* TJiese were alLof the cases that it w^s 
^< \ . . . . * . 

possible to locate for, the same 34-year period. Decisi^ons were ana- 

lyzed for data qn 1) ruling for o«-againsri freedom .of expression or 

related Fifst Amendment rights, 2) whether^^^r Qot a lower court was 

reversed, araJ S^^bxeakdown of judges* positions on each ca^e. 

Decisions con^perning civil rights or labor unions, ^reas • 

which can e&brace radical politdca^^views, were .not examined because 

they involve other variables nA, included^*^^ this study.. One labor 

.case is included because .several questions In the polls, mentidn it 

21 • * ^ ^0 

specifically. * All cases involving Communists were considered to 

^ •* " ' • • 

be applic^^le to the paper because^ freedom .of association was an iss 

# • - * 

implicit in each, Cas^s concerning conscientious objectors to war 

'^for religious reasons'were omitted. The types of /ree speech issues 
specifically mentioned in the polls circumscribed the types of 
cas^s which could bejjincludcd in the study. ^ ^ ^ 



*Hague v.,C/I.O. ," 307 U.'S. 496 (1939). ll . 



« " • . RESULTS • • - 

♦ \ . » • 

% ' ' - 

PubUc Opinion Poll Data < a- * ' * ' 

Abstract freeapm of speech was agreed upon a'lmost unanimously 
(97 per. cent) the last 'titn^ such an issue waTs pqsed^ in 19^0^ in the 
ijuestion^ *"Do you believe in f r^dom of speech?*' Since' then polls 
have concentofated on circumstances irt Vhich the public would limit * 
freedom of sp^ech*^^ ^ ^ . ^ 

^ The following polls are xlerlved"both 'from quota samplingiv 
prevalent in the 1930's, AO's/ and part of the 50's, And from <:he 
more accurate, probability Sampling used today.- Results of the 'two , 

types of* s£tinpling techniques' are ftot direct^ly comparable, without cbm- 

' \ - • . • ^ , ■ • ' ' 

pehsation for the problems »of quota s'amples. Tlie major problem ^Is 



uncM»epr^seritatlop of the* low^r education, ^income, and occupational 
groi^.^^ JThe^, correct ion h'^ia^ not' been mad^e i^thfe f o^llowingf^graphs, : 
but, tlie reader m&y make ^a. not'j^ o*f this^ The data show that* lower SE^. 
groups are less toleranf ol Itbb'^i^^^^ right;a.than higher. SES groups, 
so the, actual results may be more extreme than shown here. ^ - - ^ 
*Fd,r6t, Figure 1 shows percentage^ of persons answering two simi- 

- lar questions about^r^ghts of Communists to. speak on the radio, between 
1943-1964, the longest period for which data on similar questions are . 
available. Betwe,en 1946-195^ support for free speech for Communist 

, Party members dropped 35 points. .It rose again in^ the mld^leyOO's, " ' 
then slumped*. Later in this pa^er/ inf ormatyj^on viil *be p^gl^Cnted 
which' indipates thajt tffe^SO's'may be divided inj^p three periods 
according to intens:ity of public opinion. ' ^ • * ~ . 



* ' Sepond, Figure 2 compares dat'a^f or two slightly different questions 
* concerning speeches .on any topic between 1940 and 1954. Although. the ques- 
tions may. not be comparable exactly, it appears' that support for freedom of 
speech oiv'any topic was jnuch lower in the early 40 's than in the mid-40' s. - 
There is a decline in the erh^ef the McCarthy hearings (195^-54), with a ^ 
' slight upswing registered after -^IfieC^Ap^ enJe^^ < ' 

Third, the number of persons ^favori.ng free speech |or Communists or 
Fascists to the extent of their holding ^meeti'ngs and giving speeches declined 

substantially 'from 1938 (less than 35%) to ^1941 (16-20%).* This supports the 

^ ' ' , * 

suggestion of a' drop in support in the early 40' s which appears* in Figure 2. 

Fourth, Erskine's data on freedom of speech with any limitations are* 

lummarized in Table 1. The percent;ages are\ averages for different polls for 
/ ^ ' ^ ' 

Indifferent years that .varied iti wording, allowing for a rougl\ comparison. In ^ ^ 

general , approval* of tree speech with non-specific limitations was fairly / 

stable between 1938 and 1960 ^(periods 1 and 2); but dropped a gpod bit between i^^^ 

. 1960 acdv 1970 (period 3)/ Toleration of freedom of expression for extremists, 

=^wed greatest decline between periods 1 §nd 2, although a further decrease^ 

oc.cu;:red in period 3. Explanation for thfe^ differences in^these two trends may 

• be diffetence in the subject of the available questions. For instance, ques- 

.tidns tended to concern a) freedom of- speech for Communists and b) ^ speeches on 

am: .topic in periods 1 and 2 shown in the table. Questions predopiinantly dealt 
• .„ . 

with criticism of government and dempn&tirationss against the Vietnam War in , 

period 3. ' ' ^ ; • / : ^ 

Thp poll data taken together indicate a relatively low consensus on 
fyee speech rights for extremist^ such as^Communi^ts and Fascists in* 1938, 

with around 35-40% favoring such activities as their holding^ meetiilgs*^ 

• ■■ ^ • - - - — 

*Fi],tering questions were asked first. In 1938, 95%, replied yes to, "Dp you 
believe in freedom of speech?" ' Of these 35% said yes to, "Do you believe in 
it to the extent of allowing (Connnunists/?ascists) to hold meetings and expr^e 
their views- in this community?". In 1940, 97% replied yes to .the filtering ques- 
tion, aird 22% bf these ag;reed to the s^qond question. Both polls were conducted' 
•by Gallup. In 1941 OPOR/report^ed 19^o and 20% of three sample, groups ansv^^r- 
•ing yes .to" esseirtially the same foll'owup question^ however, the:filtering qufes- 
. ■ yjnn M f f Pr^nC^ Is question 1' in Figure 2) . j Q 1 \ \ 1_ 



(Marching Nazis in uniform, were tolerable to only 14% in 1937») Amount 

of consensus for extremists' First. Amendment rights, climbed to a high of . 

about 50% who would support broadcasting of speeches made by Communist;s 
» * 

(64% for speeches on any topic) in the mid-1940's. It plummeted between 
19ih* and the early, 50's, marking the lowest points observed for the entire^. 
3*f:-^year period. During these 'years which included the events both of. the ^ 
Korean War** and of the McCarthy hearings , 14-16% would allow Communists 
to express yj^ews over the airwaves,, 27% .would let Communists make public 

speeches or have a book in the library^, and' only 6% would tolerate Com- 

** 24 » ' • • 

munists' teaching in schools. Speeches on any topic .sWei:e acceptable to 

5'4% at this time. Public support Increased perhaps six points for. a shoBt 

time after the end ^f the McCarthy era (for example, 56% favored speeches 

on any theme in November^ 1954, after the hearings ended, and did not 

oppose Communists '^talks on the radio in 19^). But public approval sank 

again in, the later^50's .(for Instance^ only 17% would, s*tand for Communists' 

airing views on the radio in 1957) . / . . 

The even^s^o'f the Vietnam War s^eejn to have depressed public favor 

for^the issue df extremists' rights- just as public- support began to rise 

again t . Polls found 41% of the population supporting speeches "wil:h , danger- 



*The dates c« World War, II are. 1939-45. - 
**Date& of .tfhe Y.orjtBXi War are 1950-53.- 

4^e J'^IcCarthy ^era" was \195t3^54. 'Th^ Permanent Investigation Stib-Committea 
^of the; Senate Committee W Government Operations "(the "McCarthy Committee") 

Segkn inveatig^ttion o-f alleged spying at Fort Monmouth, N. J», in October 

1953. Hearings wei;;e* televised from April 22 through June 17,1954. ^ 
.(Source: Diet ionary>^ .American History , . rev, ed. , ^ (New York: Charles 

Scrft>ner's Sons; 1976). - ' , • 

S.. involvement began^ In the Viet'nam War in 1965 and p&ked in 1968, the 
Wear of the Tet offensfive. In 1975 the last Ametlcan troops left Vietnam. 

' • ..„^.■ ■ : 
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\ - . . .f. 

ous ideas" in 1962 and 18% permitting Coinmunists to speak on the radio in 
196«i. A slight gain in regard for Communists'. Fj^rst Amendment rights seems 
to have been registered i*- t he latter half of the decade. In 1965, 89% c 
believed Communists »to be harmful tc American life (a more restrictive 
wording than !'allowing meetings," etc)^ and 85% expressed .this view four 
years later. .At the same time, a public Jppinion declined on the subject 
of' similar rights of war protesters. In 1965, *'st.udent demonstrators who ^ 
'engage in prbtest "activities" were judged to be harmful by, 65%; in 1969, 
72% thought so.^»^ Approximate>ly 60% maintained approval of "peaceful " ^ 
war dembnstrations"between 1965 and 1^ . After that.^public opinion seems 
to have waned, but the amount is difficult to assess because questions 
available for that time used different wordings. Fitidings in 1968 were 
th5it just 14% agreed that war protesters -had their' rights taken away unlaw- 
fully, and that in 1969, 38% said that students have the right to protest 
against the war. The following year one poll reported H2%^greeing .to 

criticism of government,* but only 21% accepting organi^d protesD against 

— \ .... 

• .the government.** > v . - • ' 

It is interesting to nottf that data for the early WTfl's (from 

another souixe) indicate rising support for f ^ee speech rights* of var dis- 

senters and Coimiunists. In 1973, 72% ranked Communists "harmful to American 

ife," compared to the figures reported above (89%Htn 1965, 85% In 1969). 

Otily 48% thooght student demonstrators who .engage in protest activities were 



*CBS NEWS (Telephone): "Do you think everyone should hav^ the right to 
criticize the government, even if the criticism is damaging to our national 
interests?" (March 20, 1970) in Erskine, p* 490^^ * . ^ , 

**Same pqll: "As long^ as there appears to be no cledlr' danger of violence, 
do you think any group, no matter hew extreme, should be allowed <to organ-- 
ize protests against the govern^t?" Also from Erskine, 493. 



harmful in 1973 compared to 65% and 72% the same respective years) . An 
"admitted Communist" had the right to speak, in the opinion of 52% polled 
in 1972 aitd 58% in 1974 (it was 27% in 1954). Those who' would allow such 

a person to teach totaled 32% in 1972 and 42% two years later (recall that 

,27 , 
a mere (t% supported this in 1954)^ 



Perte^t .v^ 
; allqx^ng,^ ; 

^ to sSp^^k V , * 

radio . ^ 
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FIGlfeE 1: Percentage of respondents who would allow Communls^ts to speak" 

on the radio.* ' ' . . . , , ' * 

■ : » • . — ... 

1. NORC; "In peacetime, do you think "members of the* Communist party in .- 
this -country should be allowed to speak on the radio?" i , 

For complete freedort * Opposed^ want limited No opinion 

1943 (November) ' . 48% ' " 40% ' . 12% " " 
1945 (November) 49 * * ■ -39 ' " • 12 ' ' 

39 . * ■ ' V 12 




1946 (July 4) 
.1948 (April) 



49 
36 



57 



2* NORC: Do you Qd.nk members of the Cpinmuhist Party ii^ML3 country 
should be allowed to speak on th'fe radio?" ' * . . 



1953 (November 25) 

1954 (January 21) 
l^i^i^ (January 26) 

(December 28) 
1957 (April 26) . 
1964 (January) 



For complete freedom Opposed, v^iant limfted -Ncvopinion 



. 19 

14 
,16 
20 
17 
18 



^*Spurce for -Figure 1: Ha^el Erskine, "The Polls: Freedom' of^JSpeech," 
. 34 Public Opinion Quarterly 483, 487-489 j;i97a) . . ; / 



■- Percent 
fBr • ... ' 
freedom, 
•of spee'cK 
on a^y 
, topic 




40.. 41 42 43 44 45 .46 47 48 49 50 51 52 53. 54 



Year - : 

FIGURE 2: Percentage of respondents for freedom of speech on any tqpic.** 
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1. ROPER (FORTUNE); OPOR: "Do you think that in America anybody should 
be allowed .^o speak on any subject any time fie wants to, or do you 
think there, are "itlmes when free speech should'be prohibited of cer- 
*tain subjects or speakers prohibited?" \^ 

For complece freedom Opposed! want limited No opinion 

1940 (February) 49% 44% • - 7% 
(ROPEK) 

1941 (January 28) 44 . . 53 , 3 ■ 
(OPOR) " . , • " 

NORC:,. "In peacetime, do you think people in this ^country should be 
allowed tp_^ say anything they want ito in a public sp.eech?" 
■~ • For complete freedom Opposed,*' want limited' No opinion 

1943 (November) 63 ' .3^ • • 3 - 

1§45 (November) 6V" . ' 32 . 4 . 

1946 (July 4) 64) . 32 4 

1953 (May 14) * 53\ ^ .45 2 

1954 (Novetriber 26) * 56. . .43 1 



*Note\that a change in coding" methods to allow qualified ^answers may 
accouftt for most .of the shift from 1946 to 1953, according to Erskine. 

**SOURCE FOR FIGURE 2: Hazel Erskijie, "The Polls: Freedom of Speech," 
34 Public Opinion Quarterly 483. 486-488- (3:^70). 
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TABLE Ifi Maximum percentages who have supported freedom of speecfi to 
differing l»engths, divided roughly by decades.* 



Maximum percentage believing in t. 

Theoretical freedom of speech 

Freedom of speech with non- ■ 
specific limitations 

FreedQSi of speech for extremists 



(Period 1) (Period 2) (Period 3)** 
Before 1950 1950-1960 ' After 1960 ' 



97% 

ea 

49 



Not asked Not asked 



70% 

'•29 



61% 
21 ' 



f ' 



^SOUKCE JFOR TABLE JjjHazel Erskine, "The Polls: Freedom of Speech," 
34 ;^ubllc Opinloji Quarterly, 483,^ 4S4 (1070). ReiJrinted in entirety. 



*^*Periods ip parentheses added. 



* ^ -Supjgeme Court Pec^six)ns ^ 

^. ' ■' ' . Information on Supreme Court rulings is summarized in Tables 2 

V.;.- ■ ■ ^ * 

and 3. Table 2 is included to show that Supreme Court decisions cannot 

... V C 

be predlcge^ from lower court rulings. It shows the number of pro-free 
' ;^speecft" decisions made during 1937-1970, compared to lower court decisions ^ 
' bn ,the same cases. Sixty-^ven per cent of Supreme Coutt decisions^^^p^eld*^ 
. freedom of speech, compared to^^'only 10% of Ipwer court rulings uphb^Jpg 
^ 'free speech. Tlie high court overturned 66% of the lower courf: decisions 
. ,against free speech, -contrasted with, 29% of lower, court rulings ^or free, 
speech which were overturned.* 

" Tabie 3 presents the*^frequency of decisions, upholding freedom of \ ^ 
speech, reflecting also the dijrflsion on the Issue within the court. 
Decisions against, f r^edonv. of expression are concentrated in the period 
between 1950 and 196X when .^2;out oS'^ total of 24' decisions adverse to 
^ the First Amendment^^exfe made. The other tw6 adverse/decisions occurred 
in the Vietnam War era. Fourt^n of'* the 22 decisions against free speech 
between 1950-61 were close (5-4 or evenly divided). IiTcomparison, five 
decisions fot free speech at this time were clo^e. Twb other close pro- 
free speech decisions occurred in the Vietnam era, ^ne concerning Communism 
and one centering on war protest), one was in.lfl59 (involving- a "fascist"*' 
spleech), and oi\4 was in 1937 (involving a Communist). C / 




*It cannot be determined from this data if the lower court dec'isions are an* 
iftdicatoi; of lower court positions on free speech issues or an Indicator 
of which cases are appealed. . . 
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T^BLE 2: .Supreme CoCrt decisions compared with lower ^boJr't decisions* 
.for/;against' freedom e>:pr^ssi-of5: for political extremists. ' « 



' Lox^cr Court 



* 

Supreme Court Fop 
' • > FOE* 


I57.07) 

. ! .- . 1 




44 (ieo) 


'19 


(.67) 


•'i^ti-' 


- ? 2 f.05) 


. 22 (^30) 




(.33) , 




"^^^ (,1Q)- ' 


' 66. (.90) 


73 


(1.00)' 



ERIC 



*NOTE: FOE = Freedom of Expression Cfor political extremistk^ i 
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^ ♦ - I fABLE.^ Suprpmp Cpurt ^ec^sions fjor and 'againqt freedom' of expression, for political extremists 

by yecKt", sh&wing .number of cases withi^n a =^&ar and whether or t\pt vote was spilt within a decisfon.- 



6. - 



/ 



* . ' . '• , ' ^ ' ' . , ' " . ■ ' "5-4 

' . - ' 7-1 



7-1 5-4 

8-0-^5-3 6-3, -X - - . - , 9„o 

8-0 • 6-2 6-3 \ 5-4 5-4 - ^ 9-0 



9 

5-4 5^2 . 9-0 . 7-0 ;. ' -.5-48-0/5-3 8-Q 7-2 • 5-4 5-2 7-1' 5^4 .-^-0 5-2 7-^2 5-2 6-3 7-2 9-0 7-2 5-3 



FOE* " ' 6-3 ' .6-3^-3^^ 6-2 . .. 9-0 6-3 ,9.-0 9-0 "5-4 6-3 9-0 



Yeat '37 38 39 40 41 '42 43 44 45 46 47 48 ' 49 |q., 51 ^52 53 54 55 56 57 5.8 ^9 60 61 62 63 64 65 66 67 68 69 70( 

_- . ' ^ 5 ^" '—^ ■ '-^ r . . . j- ■ : ' : 

Limiting- • -.-'^ , ~ ; C 3-^-4 5-4 '5-2.4^3 ■• 5-4.^,-4^-4 5-4 .t " 7-27-1 

. ^2-6-^2 ' 7-2 = :• . 5^4 6^3 5-4 * ' ■ ' 

FOB* r, -.-^^ . . / }My^7^ ^ ' ' ' ■ ^^-^ ' ^ - ■ 

I. - • /9-0 ^ ■ ' ^ ^^li 

K=24 ■ ' - . ' \ /' " , ■ •• , 5-4- . • •• 



,5-4_ 



*FC(fe « Freedom of expression (for -political extremists^;. ^ 



DISCUSSION 
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To assess whether or not public opinion had any impa'c^- on the deci- 
sions of the Supreme Court, the decisions were grouped into four 'periods of 
rulings upholding the First Amendment rights of extremists and three periods 
decisions not upholding theSe. rights, as shown in Table 4. 

In period 1 (1937-49> when the seven cases^occurring then wfere all 
decided in favor of f he. First Amendment, pub lie, opinion was variable, \ 
shifting from- the somewhat low levels of 1937-42 to thfe relatively high 
levels, {above 50%) of 'l943-46, before dropping again to about tK6 same 
initial level by 1948 and 1949. The Coutt began td rule against free 
speech rights of Communists in 1950-54, period 2, upholding such rights 
in only 21^ of the 14 cases received in tiiis ,t)eriod^ Public opinion 
against Co"mmunists* rights of free expression was at an-'all time I5w in 
th^^istory of polling. In period 3, 1955-57, all ll' cas^'es received 
rulings favorable to the First Amendment, quite a* switch from the previous" 
years. Public opinion se^^to have T>een supportiVe of this, although the 
upward swing as shown 'in Figuri 1 Is a .small one. The Court changed its 
> rulings again in period 4, 1958-61, when only half of the 22 cases decided 
then favored free expressi^. There is no igoll data for this time, so 
•no conclusions about public opinion can be made x-zithout consu3.'ting another 
source. -Sheldon's analysis will be noted later. Again, ^ the Court shi^^ed 
directiorf, rendering rulings favorable to free speech in all eiglit cases 
occurring in period 5 (1962-66). Public opinion'poll data indidate low 
suppo^rt for freedom of speech initially, rising to reUtively'higt) levels 
, f or dissent against war.' .Communists remain relatively low in favor A Two . 
out oi six cases in period ^6 (1967-68) went against^ the First Amendment*. 



Public feeling on the issue was' rather favorable in 19&7, as it had been in 

1965, at least for war protesters > if not^'for Communists. Opinion in the 

ynext year might have .been lower but it is not possible to say for sure,\ 

since a different question is ^the basis for comparison. Period 7, 1969-70, 

contains five decisions,^ all 'upholding the Fir st^ Amendment. Public^ opinion 

at this point appears to have been relatively low, although the poll ques-* 
• • ♦ ' • * 

•tions are nbt easily ^coApared to those asked in the Mddle 60^s^» Public 

willingness to recognize free ^xt)res'sion rights of Communists and war dis- 
senters increased quite a bit in the early 70's>. ' " < , ^w--^ 
• » The picture presented thyis far poll data and the Court 

decisions is one o,f a Court endeavoring to sustain rights guar.anteed by - 
the First Amendment -even when only four persons in ten sanction this giiaran- 

'tee. ^ • " ■ ^ 

More i^nformation about the yeafs spanni^ 1950-61 (periods.^ 3, and ^ 
4) is provided by Sheldon. His historical analysis, bolsters the suggestion^ 
of a rise i/^public endorsement of extremists* rijghts in period 3, .and it 
.illuminates the events that caused the Court twice, to shift: support for 
•Flr^t Amendment rights of Communists: , ^ ^ ^ 

; ^ ' 2g 29 / 

The differences between the Dennis (1951) and Yates (1957) 
cases were sharp , even though majority justices claimed to' be 
following precedent. Anothey reversal of direction w^s exem-:^ 
plified between ^ates and Scales^O (1961). 3^* 

Sheldon cites Parsons: ^ ' r 

' It seems fair to say that the 'Communism in govemihent* could 
not have "been made a central issue as early as 194%;; that in 
1952 it was moving into-^he 'gateway,' but that ^^y'U ^6 'it 
had become a dead issue. 



*Dates of cases added to q^tations. ^ . . ; . r " 



TABLE 4: (supreme Court decisions on freedom of expression for p/olitij:al extremists grouped according to 
whether ot'not freedom of speech- was upheld. 



Decisions* upholding Decisions not.up- 
f reedo% of speech holding FOE* 



No. of cases 
upholding FOJ 
.out of tq&^ 



Percentage of 
cases upholding 
FOE* for period 



Assessment of public opinion 
ddring the time period 



1937-49 
(petiod 1)V 




0 

1 


7/7 

1 
• 


100% 


,1937-42. relatively low public 
support <35-40% generally) 

1943-46 reasonably high public 
support (50-64%) 

1947-49 relatively low again 




1950-54 
^ (period 2) 




3/14' 


' ' 21%~ 


*i . 

• Lowest recorded levels (fiTllJi^^ 

defending upon activity asked 

about^ ^ /•* 

■»* 


1955-57'-^ 
(period 3) 






11/11 


- 100%"^ . 


ft- ' . 

Support low but slight increase. * 
(about 5-6 points)-^ . ^ 




1958-61 
(period 4) 




will ■ 


* i 50% 


No poll data ^available. Shel- 
don's evidence indicates low 
public approval. 


1W2-66 
(period x5) 






8/8 


100% 


Poll data, ^.ndicate low but rising^^ 
support .for dissenters, low favor 
f or^Cpnmiunists. 




1967-68 
(period 6) 


-f 


4/6 

t 


67%- ' 


Support seems fairly high for 
^di^senters in 1967 b'ut lower ^iijj^ 
1968. Low favor fttr Communists. 

• 



1969-70 
(period 7) 



100% 



Data are inconclusive. Increas- 
ing tolerance for .dissenters a^ 
Communists recorded later iji 
1972^74. ^ 



o 



Sheldon added that the tide of public pressure had abatia'd enough so that 

. , — : — 

the Supreme' Court felt it could hand down its liberal decision in Yates ^ 

* ' 33 34 - 35 

(1957) • However, the day that Yates, Watkins, Sweezy , 'an4 Service 

rulings were rendered became known as. "Red "Monday" to critics. pf the 

Court. A .number of groups ("Southern racists, ^states' rightists, law- 

yers, many members' of the business community, lo*cal law enforcement agen- 

cies, the F. B. I. and anti-Communists") combined forces^ irv- opposition 

unforeseen by the Court, and they worked through tlongress t6 make their 

» '* 37 ^ ' ^ ' . 

feelings known, to tl^e 'Court. . . 

# 

, The Court capitulated, sin order to break the coalition, the 
justices pulled back in th^ area which provided the rallying 
point for the n^any diverse elements of American society— 
communism and subversion. Uj^haus^S (1959)^ Barenblatt^ ^(l959') , 

, Scales and Control Board^ O (1961) were de^sions of retreat. . .* 

The r-etreat of 1958-61 i * .constituted a significant ideological 
departure from the forward-looking position assumed by the Court 
,in its opitlions during the 1956-57 .term. . ^ . 

. .;. .Despite the continuing Argument fox curbing the Court, the 
^ retreat ,of 1958-61 was fairly successful in removing from^ the 

drena of constitutional 'politics the one issue— communism— 
" upon which all of the -Court's opponents could agree. ^-j- 

/ . ^ " « • * 

Further information is provided by an examination of amount of 
unanitnity within the Court. There are 2 3' decisions (32% of the total) 
in which the' Courjt was closely divided (5-4) or evenly divided.** , * 



*Dates of cashes added to ..quotations-. " . k 

**During 1955-57 when public heat had less ene'd, Burtpn and Harlan tended to 
divide their support, and Frankfurter consistently favored ^freedom of * ' 
expression. During the second period of public opposition, 1958-61, the 
sape three were most affected, this time withdrawing ttieir stippoft. Three 
other members of the Court (Reed, Jackson, arid Stewart) show different voting 
patterns depending upon which period is examined, a time of higher public 
favor »£or free speech (when they voted for it) pr^ a time of low public .sup- 
port (when they voted against it). Further, .Harlan and Stewart changed 



^, - Sixty per*cent of these ^were decided contrary to the First Amendment ^ 

, during two ^of the periods - of stronges^ public feeling against extremLsts 

6 

(periods 2 and 4) . "This indicates that the CouA felt a great deal ,of 
strain when its members i^en^ered these decisions. .L^ss strain is indicated 
in period 2 (1950-54) when 36^^j| the decisions in this period riot upholding 
"^^^the First Amendment were closely or equally divided. Much greater strain is ^ 
depicted in period 4, 1958-61, when 9l%-Qf decisions made t*hen not reinforcing 
First Amendment rights, were close. It appears that when the Court '»s holdings 
were adverse tq^^jihe First Amendment, even though public opinion buttressed 
them, these decisions were difficult for the Couxt to make. Of ail rulings 
no,t upholding free speech, 58% wepe made- by a closely or evenly divided 

Court .' , J" ' • ^ 

• ' ' . ■ . - ' ^' _ 

There are much fewer ciose decisions upholding. the right of free 

j^xpression-;-nine. Six of these occurred* in, a per:|^d of strong public ^ 
disapproval of Communistis (four ±fi period 4, one, in^ 1937, and one in 
1949) . The other three* occurred in times of ^ low but increasing public 
favor for Comnunlste' rights. ^ ^ ^ 

The last evidence to help determine whether -or not there is a . 
relationship betvjaen public ppinion and "Sun/eme' Court decisions is fumi^shed 
In Figure 3. ' This i^ Figure 1 compared wil^h a graph of the average per- 




o^t^yw.u afeain in 1967-68, voting against free speech. These six (Burton, 
Harlan,^^ Frankfurter, Reed, Jacfc^n, and Stewart).j5^y. be termed "swifflg men," 
because' Cthey switched their positions in' times of strong public sentiment - 
against free speech.' Taking consistent positions for freedom jyf expression 
were Doughs, Black, Warren, -and Brennan. Consistently voting against it ^ 
werd Clark, Vinson, -Minton, and 'Whittaker . ' The letter four plus the six 
"swing men" account -for the change in Court voting behavior against freedom 
of expression for Coiomunists. Truman appointees had stror^est. impact on 
Court conservativisift toward^ free speech^ since none of the* proved to^ be 
prp-free speech fbt ^^xtremists? The Roosevelt yearV produced ^hree "swing 
menlL.and two who were pro-free speech, and the Eisenhower yeatrs contributed 
two "swing men," one opposed to free speech, and two for it. / ^ 



•ventages ol justices' voting for freedom of expression in individual cases.- 

»■ <» * 

^ • • ; r ^ * 

' The' Court's'graph is based on * computations pf five year "moving^ averages*" 

Although there is alproblem of , lack of data for some individual years, the 

shape of the graph, is very much like the shape of the graph of public 

opinion. The distance betx^een the Courtis, and ^ the public glraphs reveals 

a, Court' more protective of the First Amendment "Uian the publici The shape, 

however, suggests a Court altering "its decisions according to influence of- 

public opinion. 

More informatfion about the public is obtained by looking^ at ^oll 
data breakdown by Education.* The graphs of those with high school and 
granflnar school educations (not, phown) parallel the average for the public 
. as a whole, but fall below that .line. However^ that for the coll.ege-edu- 
cated parallels the average for the ptiblic as a ^hole above the line Until 
1957. "In that year, a\\e,\o^hir }pt>\V{t \ncre<j^<t i^i-i^^ ^ 
Y^epcr6ed -(t>r coH^^^'^^uc^-^c/ peo^le^^ in contrast, those with grammar school 
and high school educations declined in support—sixV^oints and three points, 
respectively. ~ The Court appears ta have been more in tune with^ highly 
educated persons th^n with the lesser educated. This is log'ical, ^ince 
members of the Court are more likely. to^ interact with "elites" more than non 
elites both 'in their professional and in their personal lives. 

*Pata to compare with Figure ^(from Erekine, pp. 488-489): , • • . 

' • For' Complete Freedom ^ 

College High School Grammagr School - 

1953 ^6 19 .17 ^ . : . , 

1954 / V 20 ' 11 ^13 ' . 

1956 (Jan.) 26 ^ 13 ' .13 ' • ' 
* 1956 (Dec.) ' 28 , 19 . . ' 16 

1957 * 36 . 16 10 . — 
1964 ~ \' . ~ 



4 . 



24 



Percentsage 



- for 
freedom 
4 : ^ J of sgeach 
on the 
radio 
f ^ * for 

Communists 
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70 
60 
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40 
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■Five-^ear 
"Moving Average" 
of Supfeme Court 
Decisions. 



— College-educated** 



Jubllte Opinion ^ 



igh School--educated**- 
rraimnar School-educated** 



"■"I 1 1 \ 1 1 J 1 \ 1 i I I ] p i \ 

43 44 ,^ 46 47 48 49 51 52 53 54 56 57 58^ 59 

45 . ' 50 . 55 - 60 



"1 J » 1 1~ 

61 62 63 64 

O J 



YEAR 

FIGURE 3: Percentage of justi^zasrs for freedom of speech compare^ with 
public opinion as st^own in Figure 1.* ^ 

— ^ : , ■ 

1. NORC: "In peacetime, do you think members of the Communist party in 
this country .;should be allowed to speak on the radio? 

For complete freedom , Opposed, want limited Ho opinion 
1943 (November)- 48% 40% 12% 



1945 (November) 
194$ (July 4;) - 
1948 (April)->, 



48% 
49 
49 
36 



2. 




NORC: "Do you think members of the Communist Party iti this country 
should be allowed to speak on the radio?" 

For complete freedom Opposed, wafnt limi-ted No opinion 
1953. (November 25) ' 19 " - - . • , 77 . 4_ 
1954 (January 21^ " ' ' . 14 '. ■ " 81 * 5 

/95'(47 (January-26) 16 "81 , • 3 

(December 28')" ^20 - 11 " 3 

1957 (April 26) ^ l1 ' . '■ 80 . \ 3 . . 

1964 ^January) -18' 77 ' N 5^ 

' ^ - ^ y " 



*Justices' percentages w.ere calculated from. Table 3. Then a five-year 
"moving average" was computed, usln^ these percentages. 

•'^■^See data\in f oo'tnote , on p . 23. ^ - - , 
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Support or Hypothesis * ' ' 

. * 

" Decisions tt the Supreme -^om^t invo lvin f^ freedom of speech 

. C ' . 

for .deviant' po litical groups are related to puMi c opinion, on 

this issu6' > * . . . 

First, there is evidence that decisions 'rendered during 
three periods, (2, ^, and 6, shown in Table k\ dviring which the - 
Supreme Courii' di(3[ not uphold the First Amendment, were '.greatly 
influfenced by public opinipn. The poll data^/or period. 2 strongly • 
indicate the working of public feeling upon, the Court's rulings. 
Sheldon's Evidence fiorther argues for great influence ot public 
opinion in periods 2 and' v It is al^o likely thai^ the com-^ 
paratively larger number of cases in these t\ap periods was 
partially attributable to intense public feeling.. The two de'ei- . 
sions in period 6 which ;did not uphold the First Amendment seem 
to conform to public sentiment as well.'^ The 196? decision not 
uphording free ^eech rights of Communists is suppox^ted by poll 
.data for 1965 and 1969 s^h owing" strong public feeling against free 
■ speech rights of Communists. The 1968 case decided contrary to 
the First Amendment, involving war dissent, had elements of 
violence in it (draft card burning and iwitemerit of onlookers)^^ 
SO that it is likely that public opinion, whicb, was agains-t dissent 

•r 

with violence-, san^oned this ruling. Therefore, for periods ' 
2-, 4, and about a'third of the time period 'studied, strong 
argument can be made for the' Influence of public opinion upon ^ • 
Supreme Court^ decisions. ■•■ .' • 



Second, the working of pujDlic opiniop' is iee\a^ well in 
periods t-, 3, an| 5, although the Court was E.ble to uphold" the 
Pi]|et--Amendment ' when as many "as six persons ^ ten opposed free- 
dom dl^speech for, extremists. For about a. third, of period 1, 
favorable .opinion toward deviant?' rights of free speech tended 
to coincide with favorable Court rulings (the middle of the period)-. 
Some strait within the' Court in upholdinl^free speech is 'shown in 
one ^kse at the beginning of periodj^ and in one case at the end 
when these two decisions were close. .This .suggests that 'some ^ 
members of the Court were responding to the^ unfavorable climate 
of opinion at these 'two times'. In ^riod 3 the Court upheld the . 
First Amendment in the 'fice of public ^pposition, but public favor 
for €ree speech rights of political dissidents was increasing at 
this time. In pgi;ticular/ high SBS persons were the most supportiv 
of s,uch an increase, -^d such people are -also the most likely, to 
interact personnally with Supreme Court members. They constitute 
a particular public with whom the Court seems to have been most 
in tune. In period 5 the same situation as that 'in period 3 
existed— decisions upholding .free speech Were made during a time - 
of low but rising gublio f^vorability toward free speech. (It is^ 
■Dossible tha^; the same situation again existed in period 7, but 
.this cannot -^e known for certain' since the available poll data 

are ^^.nconclus^^. It is likely that public support was increasing 
' because considerably higher level's were recorded in 1972-7^.), , 
■ Therefore, in ^•|;wo periods, if not "three, upward swings in public 
favorability,., although kt loy levels, seemed 'to ^fovide enoMgh 
impetus to. back the Court's, decisions' for freedom of speech. .-It 



also appear^hat .the Court felt more comfortable' in handing down 
'these decisions be oausa there were only four close decisions during' 
periods, l', .3/ and 5 (non^ in 7)7 --^his compares with the large 
number 6f "close. decisions in. periods 2 a'nd:i^ when public hostility 
ran high and many decisions in. either -direction but especially ' • 
against th'e First Amendment wer^ 6lose on§s.. Thus, fc^r'pt -least* 
three of these tii^Tspans a case c^ be, made for influence of ' ' 
public" opinion wh-'en a) there was an, increase in^the number of 
persons willing -to support free Speech , faring a time of lov toler- 
' anceV which seemed to bolster favorable decisions/ or V) at, least 

35- W of the public favored freedom of speech— .allowing the Couri 
' to uphold, free expr'ession/ but .under stress- since some decision^ ^ 
at'thtse times were close:.: When 'fewer than four in ten approved . 
-x)f free speech for all, whit)h was the case in pef iods 2 and k <and 
6 in the case of Communists .-if noi for wi dissenters), then the ^ 
Court w^s much more likely to rui^ against free Speech and its 
de6isio^s were much iior«^. likely to be close ones. ' 

Finally,' graphs 'of public 'opinion as measured^ Jpol^ls and . 
* of Supreme C^urt decisions, for a .2iE-year s^n, almos-t(.65f^ of the " 
\ime under study! (shown in Figure 3)''>lsft provide strong evidence . 

that public, op j.nion influenced Court decisions because the ^hapes 
' of boiJh graphs are similar. . (It" is-. possible that knowledge of 
poll findings, which were published,' influenced the justices. ) 

- ^.Becau^e of the ^persuasive evidenb^T^of public opi^iion influence 
during periods 2, >, and 6", a third', of thre time/period studied, ^ ,- 
corroborated by the graphs covering almost two^-thir^ of the "time, 
and 'the evidenc^ -that public opinion played a part in^decisions , 
.- renderedf^Cr^ng periods 1, 3, and 5, it is concluded that,th^ . - 
. hypothesrs- is supported. ^ . ^ ' .r^ 




' i CONCLUSION- . ' 

This paper examined whether or :not; thejse. is a relationship 
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hetween public opinion. as measured? by oils .and decisions of 
"the Supreme Courts coneerni^^Jg. one ".typi of.Firgt Amendment issue- 
freedom oi; speech -for deyiant political 'group$.' " ' > 

^ Seventy- three Court cdses "involving 'freedom of expression ^ ;^ 
"for political ext;^emists during / 1 937^o' wer^ compared wijh publifc 
■ opirfion poll data> for the s'ame -period. ^The* dedisiorls were ' 
divided into periods during which free speech. ;was upheld- and _ 
periods when it was not. ;P?hese periods were then^^mpayed wi-fch- 

the poll data. , ' * " I 

Strong influence pf public opinion .w^ Seen iii' three periods ; 
covering 11 ye^s, and some influence was 'd^i ermine d to exist in . 
three other periods covering 21 yeai:s whe^L either .'of two situations 
^existed: a) majority public^ opinion supporting, free speech seemed' 
to matSh decisions favorable 'to-' free SRee4','^W b) a low level.^of 
^, ^-public. favorability was rising, which ^Seemed to bolster decisions . 
upholding the First Anrendment. (No-firm condlusion coul^ be, drawn 
for a seventh period, 'althQi^gh it is likely that condition "b" ' 
above applied' duriPig this' tw9vyeec^ period.) In addition, when 
the flow of public^ 6pinj.on knd of -Cqiirt decisions was charted for 
. a 22-year span, the shapfesjof bolbh graph lines were similar, indi- 
ca-ting that t^e tw© are iWlated..^ ■ . ' ^- ■ 

■ , For these\reason4' it' is argued^ in -this paper that the hy^O'- ; 

-tJtesis is s"upported--that decisions 'of thd Supreme Court involving- 
' freedom of speech- for 'devi^cnt political gfoiips, ar.e related to ^ . 

" . ^-^ ; ' \ ^ . ' ■ . , • ' 

• . public opinion on this issiie. „y- ■ " 
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